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The following article previews an early
chapter that Caroline Stoel is contributing
to the bistory of the U. S. District Court for
Oregon—a book our historical society will
Dbublish in 1991. Stoel is a member of the so-
ciety board and an adjunct professor of the
bistory of law at Portland State University.

oday most of us take for granted our
federal judicial system, giving little
thought to the entanglements—
political, geographic, and fiscal—which
almost prevented its creation and at times
threatened to curtail its effectiveness, if not
its very existence. Much of the credit for
s formation and preservation must be
ven to the wisdom and foresight of men
| like James Madison, Edmund Randolph,
John Rutledge, Oliver Ellsworth, and John
Marshall. They were convinced of the
necessity of a comprehensive court system,
with both trial and appeals courts, at the
national level.

The Constitution of 1787 was a practical
document, aimed at creating a machinery
of government for a new nation. That ma-
chinery had to provide for the operation
of the government and at the same time
guarantee protection against the arbitrary
exercise of authority. The Constitution
represented an experiment in government,
one for which there was no existing
model. Its authors drew their ideas chiefly
from two sources: British legal and consti-
tutional tradition and the eighteenth-
century ideas of the Enlightenment.
Montesquieu’s Spirit of the Laws inspired
the division of power among the three
branches of government—executive, legis-
lative, and judicial. British constitutional
principles of liberty under law, established
gradually over the centuries, at times by
arms but more often in the royal courts,
were seen as a heritage worth preserving.
The influence of this heritage on our legal
__System is clear.

. .he Judiciary and the Constitution
Article III, section 1, of the Constitution

provides: “‘The judicial power of the

United States shall be vested in one

Supreme Court, and in such inferior
courts as the Congress may from time to
time ordain and establish.”” Before enacting
this provision, the Constitutional Conven-
tion of 1787 debated at length the desir-
ability of establishing a national judiciary.
Some of the delegates argued that only an
appeals court was necessary to protect fed-
eral interests. Federal trial courts, they
asserted, would duplicate the functions of
state courts and constitute an unnecessary
expense. Futhermore, their establishment
would endanger ratification of the Consti-
tution by states that regarded such courts
as an encroachment on state jurisdiction.
Other delegates, however, favored a strong
federal judiciary, including courts of first
instance as well as appeals courts. Among
these were some of the most influential
and respected figures of the day: John Jay,
Thomas Jefferson, James Madison, and
Edmund Randolph. At length a compro-
mise was hammered out and on July 18 a
resolution was adopted to establish a
Supreme Court, leaving to Congress the
option of establishing inferior courts.

The Judiciary Act of 1789

The organization of the federal courts
was set out in the Judiciary Act of 1789,
which was largely the work of Oliver
Ellsworth, later appointed a Supreme Court
justice. The act provided for a Supreme
Court of six judges, with original jurisdic-
tion as provided in the Constitution and
jurisdiction to hear appeals from the cir-
cuit courts by writ of error when the
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amount involved was more than $2,000.
The act also provided for the establish-
ment of circuit and district courts. On the
surface this may appear to resemble our
present system, but in fact it differed in
important respects.

Each state constituted a federal district,
and courts were held by district judges at
terms fixed by Congress. The districts
(except for Kentucky and Maine, then a
part of Massachusetts) were organized into
three circuits—eastern, southern, and
middle. The circuit court was held in each
district by two Supreme Court judges and
the district court judge, the terms of court
being set by Congress. The district courts
were courts of first instance, while the cir-
cuit courts had both original and appeal
jurisdiction. Appeal from the circuit court
was to the Supreme Court. These circuit
courts should not be confused with
today’s circuit courts of appeal, which
were not established until 1891.

Circuit Riders
= ~One of the most interesting, and the

- mdst controversial, aspects of the new

system was the provision that the Supreme
Court justices should ‘‘ride circuit.”” The
justices for the most part found this a time-
consuming and burdensome duty. Travel in
those days entailed many vicissitudes. Dis-
tances were often great, and transportation
by horse-drawn carriages over poor and
often muddy roads was slow. The justices
argued that their time could be more profit-
ably spent improving their knowledge of
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the law and pondering cases brought be-
fore the Supreme Court. Further, they con-
tended, a conflict arose when as Supreme
Court justices, they heard appeals from
judgments they had rendered as circuit
court judges.

A specific example will show just how
burdensome circuit duty was. In the year
1838 most of the justices averaged about
2,000 miles of travel. But Justice John
McKinley's total was 10,000 miles!

“Justice McKinley was assigned to the
Ninth Circuit, which included Alabama,
Mississippi, Louisiana and Arkansas. This
circuit was established in 1837, and the
court was held in the following order:
Little Rock, Arkansas, on the fourth
Monday in March; Mobile, Alabama, on
the second Monday of April; Jackson,
Mississippi, on the first Monday in May;
New Orleans on the third Monday in May;
and Huntsville, Alabama, on the first
Monday in June. In the fall, the terms of
the circuit court were held in New
Orleans, Jackson and Mobile. Justice
McKinley wrote that he must travel by boat
from Little Rock through New Orleans to
Mobile, a distance of approximately 850
miles, for the purpose of holding the cir-
cuit court. To get to Jackson he had to
travel from Mobile back through New
Orleans up to Vicksburg, Mississippi by
water, and finally by stage to Jackson, a
distance of 800 miles. The next term of the
circuit court was in New Orleans, a city
through which he had already passed
three times.” (E. C. Surrency, 28 Missouri
Law Review 221-2)

In spite of these hardships, many
opposed the eliminatjon of the justices’
circuit court duty. It was argued that the
American system was modeled after the
English one, in which royal judges from
earliest times had both original and appel-
late jurisdiction and had held courts
throughout the kingdom. This system had
proved worthy in all respects—it served to
deliver the king’s justice to the people in

the local communities and to make the law
uniform throughout the land. By riding
circuit, the Supreme Court justices would
keep in closer touch with ‘‘sentiments and
feelings” in the states and would not
become ‘‘national” in their attitude.

The system never functioned completely
as it was envisioned. Although the circuit
courts handled a vast amount of business,
in many cases the heavy schedule could
not be met. In addition, because not all of
the district courts were placed in a circuit,
appeals from those courts went directly to
the Supreme Court, where the amount in-
volved in the case appealed had to be at
least $2,000. In the districts where the
justice held a circuit court, an appeal
could be made even if the amount involved
was only $50.

The Midnight Judges Act

A serious effort at reform was attempted
in 1801 with the passage of a new judici-
ary act, sometimes called the “midnight
judges act’’ because President Adams sup-
posedly spent the last hours of his term
making appointments for the newly created
judgeships. Under its provisions the jus-
tices were removed from circuit duty, and
special circuit court judges were to be
appointed in their places. The act created
six circuits, five with three circuit judges
and the sixth with one. In addition to the
sixteen new judgeships, the number of
court officials was greatly increased.
However, the new act was never fully im-
plemented. The Jefferson administration,
taking over from the defeated Adams ad-
ministration, saw the act as an attempt to

- circuit courts were abolished. This left a

perpetuate the Federalists in office. It was
repealed in March 1802. The repealing act.
however, lightened the burden of the
Supreme Court justices by providing that
the circuit court could be held when only
one of the judges was present. This most
frequently was the district court judge.

1801-1891

After the repeal of the Act of 1801, it
became increasingly difficult to obtain pas-
sage of a new reform bill. However, with
the admission of new states to the union
and the creation of new circuits, change
was inevitable. In 1869 the office of circuit
judge was created. The circuit judge pos-
sessed the same power 4as a Supreme Court
justice sitting on the circuit bench. Either
the circuit judge, the associate justice, the
district court judge, or any combination of
these three was empowered to hold the
circuit court. The Supreme Court justice
was required to go on circuit at least every
two years.

Circuit Court of Appeals

Another tier of courts was added in
1891 with the creation of the circuit courts
of appeals. These courts, held by two cir-
cuit judges and the associate Supreme
Court justice assigned to that circuit, heard
appeals from the district and circuit courts
The appeal jurisdiction of the old circuit
court was abolished. The circuit and dis- -
trict courts performed essentially the same
functions but in spite of recommendations
that they be merged, duplicate jurisdiction
was not eliminated until 1911, when the

three-tiered system: the district courts
were the trial courts; appeals went from
them to the circuit court of appeals; and
from there they went to the Supreme
Court (which also had certain original
jurisdiction granted by the Constitution).
It was by custom rather than by statute
that the Supreme Court justices ceased to
preside in the circuit courts. By the end of
the Civil War, the presence of a justice of
the Supreme Court in a circuit court was







