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ow does an individual get
Hfrom living “on the poor side

of town” to being sworn in as
Oregon’s first female federal magis-
trate judge? “I was at the right place at
the right time,” is the Hon. Janice
Stewart’s assessment.

Getting to the right place for Judge
Stewart began with spending her
childhood in Medford. “I was in
Medford until the end of 9th grade,”
says Stewart. “My father was a lumber
grader for many years, and he also
worked for an oil burner company as
a repairman.” )

For a family of five—there is an
older and a younger brother—that
meant growing up with financial diffi-
culties. “I always felt ill at ease in
Medford,” comments Stewart. “At that
time, it was a caste society. The west
was the poor side of town and the
east was for the rich.” She was later to
learn that the town was divided by
race, as well as money. .

The family moved to Klamath Falls
for Stewart’s high school years—a
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move that proved
enlightening to
her. On the one
hand, she “felt
relieved because
in Klamath Falls,
you didn’t know
who was rich or
poor.” But what
proved to be
even more piv-
otal to Stewart's
budding social awareness was the con-
trast in civil rights between the two
towns. “I was surprised to learn that
Medford was a ‘sundown’ town,” she
notes. “That meant that if any blacks
came to town, they had to be out by
sundown.”

As she looked back on her years in
Medford, Stewart also came to realize
the inequity involving one of her best
friends. Not only was her friend one of
the few Chinese in Medford, but her
friend’s family was restricted to living
behind the Chinese restaurant it ran.
“They were only allowed in town be-
cause of the restaurant,” she recalls.

“So I went from one extreme to an-
other,” Stewart remarks on her move to
Klamath Falls. “The environment I grew
up in seemed very natural to me until I
left and realized how really unnatural it
was.” The contrast brought into focus
the inequities—some legal, some so-
cial—towards minorities and those less
financially well off.

That realization, rooted in personal
experience and nurtured in the idealistic
soil of the sixties, proved to be a turning
point for Janice Stewart. “What I wanted

Hon. Janice Stewart

to do,” she states, “was to get an edu-
cation and use my education to help
make society a better place.”

Stewart went on to become valedic-
torian for the Klamath Union High
School Class of 1968 and was awarded
a full four-year scholarship to Stanford
University.

For the first year, Stewart says,
“Stanford was a bit intimidating for
me.” Many of her classmates were
from prep schools, and “because they
had already learned many of the
things that I was learning for the first
time—the writing classes, the civics
classes—I felt those students had a
real advantage.” Advantage or not,
Stewart went on to excel at Stanford,

‘where she graduated with honors in

econormics in 1972.

Next came the decision to go to law
school, in the hopes that it “would
give me the kinds of skills I could use
to help society.” Stewart still can’t
point to a specific role model, how-
ever, who helped her to choose law as
the tool for effecting the kinds of
changes she envisioned. “The only law-
yers I knew,” she jokes, “were Perry Ma- -
son and Nancy Drew’s father.”

Nonetheless, it was off to Chicago
for law school, again aided by a schol-
arship. “I remember being shocked by
Chicago,” she recounts. “I didn’t know
the downtown was so beautiful.”

Another shock to the idealistic Or-
egonian was the less appealing side of
the law school experience: her room-
mates were third-year students who
had developed the cynicism that such

Continued on page 4




THar waS THEN AND THIS 15 Now—
CHANGES IN FEDERAL PRACTICE

The following remarks were made in a
talk given at the U.S. District Court of
Oregon Historical Society’s 1994 An-
nual Meeting.

y assigned topic is “Changes in
! \ / | Federal Practice,” and of

course there have been many
in the last half-century. Perhaps the
biggest changes came as a result of the
increased volume of litigation and the
accompanying increases in judges and
court personnel.

I'll not bore you with a lot of statis-
tics, but we all know that the number
of cases filed in the federal court has
increased by a proportion greater than
the increase in Oregon’s population.
And this happened even though the
jurisdictional limit in diversity cases
was increased from $3,000 to $10,000
in 1958, and then to $50,000 in 1988.
Some of the increase was due to the
penchant of Congress to create new
federal crimes and new federal causes
of action, and some was no doubt due
to the increased litigiousness of society
generally.

In 1940 this district had two judges,
Fee and McColloch, and one bank-
ruptey referee, Snedecor. Now we
have six active judges, three senior
judges, three magistrate judges, and
three bankruptcy judges.

And even with these additional
judges, there has sometimes been a
long wait to get a civil case to trial, be-
cause of the necessary priority for
criminal cases. And last year, because
of delayed appropriations, there was a
possibility that civil jury cases could
not be tried at all.

Next to the increase in volume of
litigation, the most significant change
probably was adoption of the Federal
Rules of Civil Procedure. The rules be-
came effective in 1938, and when I
started in 1940, they were still the
“new” rules. There was a lot of resis-
tance to the new rules, particularly in
the change from fact pleading to no-
tice pleading, and in adopting new
methods of pre-trial discovery. For a
long time this controversy stymied ef-
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forts to give the Oregon Supreme Court
general rule-making power, for fear
they might adopt the federal rules, as
many other states did. When the Or-
egon Council on Court Procedures was
finally given rule-making power, subject
to a legislative veto, they were careful
to specify (Rule 18-A) that a pleading
shall state “the ultimate facts constitut-
ing a claim for relief” instead of the lan-
guage of the federal rule (Rule 8-a-2)
which requires merely “a statement of
the claim.” Oregon still has not adopted
interrogatories such as are in the federal
rule.

Judge Fee, who was then the chief

- judge, did not like the new rules, al-

though he favored the courts having
rule-making power, but he felt that the
best way to get them changed was to
enforce them up to the hilt. In the
meantime he wrote several law review
articles deploring the loss of pleadings
as a means of defining the issues. His
articles are cited in The First Duty (the
history of the U. S. District Court of Or-
egon published by our historical society).

In the years 1958 to 1967 I attended
the Ninth Circuit Judicial Conference as
a lawyer delegate. When I first started
to attend, they were still debating

whether a complaint should be required

to state facts sufficient to constitute a
cause of action, but by the end of that
time the matter was only of historical
interest. Fortunately, in my view, Or-
egon lawyers practicing in the federal
court have usually not gone all the way
into notice pleading, perhaps as a carry-
over from their state-court habits.
There’s a lot of talk nowadays about
“case management” but Judge Fee had
his own method of case management.
Every Monday morning was “call day”
in his court, and all the active cases
were scheduled for periodic status re-
ports—usually about once a month. In
addition to the call calendar he would
have a motion calendar, a pre-trial con-
ference calendar, and ex parte matters.
That meant that his courtroom would
be crowded with lawyers every Monday
morning, and woe unto the lawyer who
was not prepared to report on the sta-

tus of his
case. Ob-
viously
that meant
a great
waste of
time for
the law-
yers and
expense to
the clients.
But as
Judge Fee
once re-
marked, “litigation in the Federal
Court is a luxury.”

As a convenience, the Daily Jour-
nal of Commerce every Monday
printed a list of all the cases on the
calendar, and customarily the lawyers
attending the call calendar would
bring a copy of the paper so as to fol-
low the list and know when each
case would be called. This meant that
sometimes there would be a great
rustling of paper, and more than once
a Jawyer was rebuked by the judge
for making too much noise.

That brings to mind an incident
once when Walt Cosgrave and [ were
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. _trying a case before Judge Fee—I

think Gordon Keane was on the other
side—and a spectator sitting in the
back of the courtroom became so en-
grossed in following the testimony
that without thinking he automartically
lit a cigarette. The first thing we
knew, Judge Fee exploded: “What
you doing, smoking in my court-
room?” When we recovered from our
shock, we looked back and saw the
startled smoker with a wisp of smoke
drifting up from the cigarette in his
hand. He probably never knew how
close he came to being thrown in jail
for contempt.

Another of the many stories about
Judge Fee concerns the time when a
construction project was going on
outside his courtroom on Broadway
and the noise of a jackhammer was
very audible in the courtroom. He
sent his bailiff down to tell the opera-
tor to stop that noise while court was




in session, but the operator responded
profanely that he had a job to do and
he wasn'’t about to stop. When the
bailiff reported that back to the judge,
his response was to send the U.S.
Marshall down. Miraculously, the
noise stopped.

During World War II, Judge
McColloch heard many cases involving
regulations of the Office of Price Ad-
ministration. He made no secret of the
fact that he disliked the regulations, he
thought the statute was unconstitu-
tional, and he was going to make
things as tough as possible for the
government in those cases. In one
case he referred to the Emergency
Price Control Act as a “legal hoax” (63
F Supp 947), and in another case he
described the OPA cases as “a discred-
itable chapter in law enforcement” (72
F Supp 222). In some cases he refused
to allow the OPA attorneys to present
the government’s case unless they
were accompanied by an assistant U.S.
Attorney, apparently on the theory
that although the cases were brought
in the name of the administrator, the

- government was in fact the real party

of interest.

I suppose all of you have anecdotes
about particular judges, and one of my
favorites involved Gus Solomon. After
he became chief judge he did away
with the Monday call calendar but he
continued it for a while. It was his
practice, when swearing in a bunch of
new lawyers, to deliver a little lecture
about how to practice in federal court.
On this occasion, the swearing-in cer-
emony occurred after he had gone

through the call calendar. During the
call a young lawyer frem one of the
major firms confessed that he didn’t
know the status of one of the cases on
his list, so Judge Solomon sent him out
to telephone his office and find out.
Then the judge proceeded with the in-
vestiture and his usual lecture.

You'll remember that Judge Solomon
was a stickler on careful writing and a
purist about the use of words. On this
occasion, in his lecture he particularly
criticized the use of the word “contact”
to mean communicate, and use of the
word “advise” to mean inform. After he
was finished and the courtroom was
still full of lawyers, the young lawyer
whom he had sent to call his office re-
turned and started his report to the
court:

“Your Honor, I contacted my office,
and they advised me...”

" That was about as far as he got be-
fore Judge Solomon exploded.

Well, I'm straying from the subject of
“Changes in Federal Practice” so I'll
mention briefly some of the changes
I've noticed in the last 54 years:

1. We now have six-person juries,
while formerly a twelve-person jury was
taken for granted.

2. We now have to justify our
preemptory challenges, if the oppos-
ing party asserts that the challenge
was for an improper reason such as
race or gender. This is a fairly recent
development.

3. We now have to list our witnesses -
in advance, and furnish summaries of
their expected testimony, which was
unheard of in 1940.

_ Which recommended the use of a

4. We now argue motions by tele-
phone, and in emergencies can file
papers by facsimile transmission—
both related to advances in technology.

5. Recently we've seen much greater
use of sanctions under Rule 11. While
the court may have had such power, it
was rarely used.

6. We now have much greater use
of magistrate judges. Formerly there
were special masters and commission-
ers but the positions of magistrate,
and now magistrate judge, are fairly
recent.

7. There is much greater use of
settlement conferences. It was Judge
Fee's view that settlements were none
of the court’s business, that the courts
were (o try cases, not meddle in settle-

ments. Obviously that view is no
longer in style.

8. There is much greater use of
summary judgments, particularly the
rule that affidavits must be directly
controverted in order to create an is-
sue of fact. In the early days of the
new rules it was almost impossible to
get a summary judgment, and if you
got one it was likely to be reversed on
appeal.

9. And speaking of appeals, we
used to have to get the trial record
printed, and then the briefs had to be
printed. Back in the sixties I served on
a committee of the Ninth Circuit Judi-
cial Conference, under Judge Hamley,

typewritten record and briefs, and the
present practice is partly a result of
that effort.

This listing of changes could go on,
but enough has been said to illustrate
the changing world in which we prac-
tice. And I don’t mean to express any
value judgments as to whether present
practice is better or worse than the
“good old days,” except for notice
pleadings. Perhaps only the hindsight
of future historians can tell whether
the changes improved the administra-
tion of justice. The recently released
draft of a long range plan for the Fed-
eral Courts indicates that even more
drastic changes may be in store for
the future.

Randall Kester is a pariner in the
Portland firm of Cosgrave, Vergeer &
Kester.




Federal Judgeship cont.

experience entails. So Stewart got a
head start on developing the loss of
idealism with which all students con-
tend. Neither did she agree with the
teaching tactics of her law professors.
“I didn't think you needed to reduce
people to rubble to build them back
up again,” she says.

But the Chicago experience had an
unexpected up-side as well. In
Stewart’s third year of law school, she
met her husband-to-be, a recent law
school graduate.

After marrying, passing the Illinois
bar examination, and working in Chi-
cago, Stewart and her husband moved
to Portland. She passed the Oregon
bar examination in 1977 and took a
job at what was then the law firm of
Hardy, McEwen, Newman, Hannah
and Faust. In those days it wasn't easy
for women to get jobs as litigators,”
Stewart remarks. “But Don McEwen
was always very supportive.”

Over the years, attorney Janice
Stewart tried cases involving employ-
ment discrimination, business torts,
real estate, legal malpractice, and in-
surance coverage issues. Eventually
she began receiving requests to submit
her name for various judicial positions.
Her initial reaction was “less than en-
thusiastic,” she says.

But she also realized that the prac-
tice of law, which she loved, had
changed over the years. “It had turned
into more of a business than a profes-
sion,” Stewart comments. There was
more of a focus on competition and
marketing, and she realized that be-
coming a judge was an opportunity to
“do what is really the right thing to
do.” So on October 14, 1993 Janice
Stewart was sworn in as a federal
magistrate judge.

“I like what I'm doing,” she states. “I
like deciding what is the right ruling
to make. I like the challenge.”

Although sorry to leave her former
law partners, Judge Stewart is happy
where she is. “I like the people I work
with,” she explains. “The judges are a
wonderful group—very congenial.”

One of Oregon’s newest federal
judges is also making some changes.
“Being of a different generation and
coming out of private practice,” she
remarks, “I came in with a fresh per-

The retirement of Chief Judge James Redden of the U.S. District Court for Oregon was cel-

R

ebrated in style at a March 10 informal ceremony. Seen bere with Judge Redden (left) are
Magistrate Judge William M. Dale, Donald W. McEwen, and Judge Diarmuid F.
O'Scannlain of the Ninth Circuit Court of Appeals. (Photo by Paula Jacobsen)

New Faces in New Places

The past few months have been filled with personnel changes in the federal
court in Oregon. At a March 9 ceremony in Eugene, Chief Judge James A. Red-
den was honored for his service to the court and The Hon. Michael R. Hogan was
sworn in as his replacement. The same ceremony also marked, the investitures of
The Hon. Frank R. Alley, III as bankruptcy judge in Eugene and the Hon. Dennis

J. Hubel as United States magistrate in Bend.

Judge Hogan, who began his association with the U.S. District Court as Judge
Robert C. Belloni’s law clerk, served as a U.S. magistrate and bankruptcy judge

from 1973 to 1980, a U.S. magistrate from 1980 to 1991, and a U.S. district judge

from 1991 to 1995.

Judge Alley comes to the federal court in Eugene from the firm of Fowler, Alley
& McNair in Medford, where he was a partner. His precedessor as bankruptcy
judge in Eugene was The Hon. Polly Higdon, Who moved to Portland upon the
retirement of The Hon. Henry L. Hess, Jr. She had served in Eugene since 1983.

Judge Hess was chief judge of the United States Bankruptcy Court for the Dis-
trict of Oregon from 1984 until his retirement at the end of 1993, At that time
there was only one other bankruptcy judge in the nation who had served longer.
After Judge Hess's retirement he continued as a full-time recalled judge through

January 1995.

Judge Hubel comes to the federal court from the Bend firm of Karnopp,
Petersen, Noteboom, Hubel, Hansen & Arnett, where he was senior litigation part-
ner. As part of his duties he is working with the U.S. Attorney’s office and the Jus-
tice Department on an arrangement for handling federal cases on the Warm

Springs Indian Reservation.

spective.” For example, Stewart was the
first judge to have a second law clerk in-
stead of a secretary. Judges Coffin and
Cooney have recently followed her lead.
Also, as an individual comfortable

with computers (she originally entered
Stanford as a computer major), Stewart
helped instigate the District of Oregon’s
computerized opinion-retrieval system,
which will enable users to have access

to unpublished opinions.

What goals does Judge Stewart have
for the future? “I want to be known as
a good, fair judge,” she states, “logical
in my analysis, patient—a judge who
gives people their day in court. If I
can accomplish those things, I'll be

happy.”
Cindy Evans is a Portland freelance

writer.
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Mzprorp CourtHOUSE REMODEL To IMPROVE EFFICIENCY
oF A BEautiFuL Orp BuiLpinG

The General Services Administra-
tion and the United States Dis-
trict Court for the District of Or-
egon have joined forces to restore the
Medford Courthouse building.

“Three years ago, in light of an ex-
panding caseload in southern Oregon,
the court recognized the need for a
full-time magistrate judge in Medford,”
explains Chief Deputy Clerk Robert
Walch. “A study by the Magistrate's Di-
vision of the Administrative Office of
the Courts confirmed this fact and rec-
ommended to the Judicial Conference
that a full-time position be established
in Medford. Upon authorization by the
Conference, John P. Cooney was ap-
pointed in 1994 to be the court’s first
full-time magistrate judge to be sta-
tioned in Medford.”

Present judicial space is adequate for
visiting judges but does not support a
full-time judge, the judge’s staff, and
other court personnel. Plans call for
construction of a judge's chambers,
U.S. Marshal’s office, and probation
and pretrial services offices.

Until recently, the facility also lacked
the level of security usually associated
with federal courthouses. Increased
public traffic, however, has resulted in
the stationing of court security officers
in the building and the addition of de-
tection equipment similar to that used
in airports.

The Marshal’s office, which is pres-
ently located on the second floor, will
be relocated to the first floor to take
advantage of a loading dock once used
by the post office for receiving mail.
The loading dock will be converted to
a sallyport so that individuals in the
marshal’s custody can be securely
moved into the building and placed
into temporary holding cells. “A secure
elevator will be constructed to trans-
port prisoners between the holding
cells area and the second-floor court-
room,” points out Walch. A similar ar-
rangement for transporting prisoners is

- incorporated in the design of the new

federal courthouse currently under
construction in Portland.

By Cindy Evans

building’s efficiency, the restoration’s fo-
cus is on architectural integrity, notes
GSA Project Manager Christie Fleege.
“Anyone approaching an historic build-
ing tries to return it to what it once was.”
“The courthouse was built about 75
years ago,” says Fleege. “When visitors
entered the post office, which was then
on the first floor, they were walking into
an elaborate lobby. We want to restore

that feeling... by using as many of the
original materials as possible.”

A visitor walking into the lobby in
1916, for example, entered through the
glassed-in vestibule, an area that acted
as both 2 mud room and a weather
buffer. That small anteroom was re-
moved during later remodels. A visitor
walking into the lobby in 1996, however,
will enter a virtually identical vestibule.
Not only will the design match the
building’s original turn-of-the-century
grandeur, but the entryway will house
the required metal detectors and security
systems more aesthetically. :

“We're restoring the original integrity
of the building,” Walch notes. The
changes that took place between the
thirties and the seventies “were never a
good fix” and covered up much of the
building’s elegance. In the sixties, the
ceilings were dropped, and acoustical
tile was installed. Present plans strip
away the acoustical ceilings and restore
the original moldings and fanlights,
which are still in place.

The City of Medford has demonstrated
enthusiasm for the project. Five months

ago, the city planted ornamental pear
trees along the front of the courthouse
to replace the original trees that were
removed in the 1920s. “When I saw
them I was surprised that they were
able to transplant trees of this size,”
notes Walch. “They were covered in
flowers and truly add beauty and
grace to the old building.”

While the watchwords for the initial
phase of the reconstruction are effi-
ciency and integrity, the focus of
Phase 1II of the plan is on seismic
safety. The 1915 courthouse building is
constructed of unreinforced brick,
which makes it more susceptible to
earthquake damage than more modern
structures. The seismic upgrade is
slated to begin in 1998-99. Also in-
cluded in that restoration project will
be enhancements to the mechanical,
electrical, data, and telecommunica-
tions systems; energy conservation
measures; and repair and restoration
of the building’s exterior facade.

“Money permitting,” says Walch, “the
balustraded pediment around the top

- of the building will be restored to its

original design.” The balustrades used
to stand individually, but the spaces
were filled in as part of a building ex-

" pafision project in the 1930s.

“The GSA has done a wonderful job
on this project,” states the chief deputy
clerk. “The court and the public really
benefit when a historic structure can
be restored and at the same time made
into a functional workplace.”
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From Our Summer Photo Album
Member Bill White was busy seiting the bistorical record straight as photogra-
Dpher-at-large for the board’s July 10 meeting and the society’s July 17 picnic.
X ] v e - i ! o B

Diane Rynerson, ber husband Glen Pullen,
and Randall Kester relax with Judge Owen
Panner.

meeting are (from left) Greg Chaimov,
Caroline Stoel, Randall Kester, Judge
James Redden, Joan Redden, and
Elizabeth Cartwright.
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At the summer picnic, current society presi-
dent Joyce Hyne (left) peaks around Magis-
trate Judge Janice Stewart's straw bat. Across’
the table from them (from right to left) are
Toby Graff, Mark Minwnis, Mary Beth Allen,
and Judge Donald Ashmanskas.

Katherine O'Neil, hostess for the meeting,
with Judith Kobbervig and Judge Ellen
Rosenblum.

‘Bulletin Editor: Carolyn M. Buan

WELCOME NEW MEMBERS

Charles F. Adams, Gertrude K. Allen, Mark
P. Amberg, Mary Anne Anderson, Hon.
Anna J. Brown, Patricia A. Haim, Steven L.
Hill, Ms. Leslie Stevens, and Hon. Janice M.
Stewart.

OFFICERS AND DIRECTORS

Hon. James A. Redden, Board Chairman;
Joyce A. Hyne, President; Albert ]. Bannon,
Vice President and President Elect; James L.
Knoll, Treasurer; Gregory A. Chaimov,
Corporate and Executive Secretary; Charles
F. Adams; Dr. Donald G. Balmer; Jeffrey M.
Batchelor; Hon. Anna J. Brown; Hon. James
M. Burns, Honorary Director; Hon. Charles
S. Crookham; Dr. Gordon B. Dodds; Hon.
Susan P. Graber; Martin Hansen; Judy
Shipler Henry; Randall B. Kester; Judith D.
Kobbervig; John Kottkamp; Donald W.
McEwen; Prof. Ralph James Mooney; Jeffrey
S. Mutnick; Chet Orloff; Hon. Owen M.
Panner; Kristine Olson Rogers; Hon. Ellen F.
Rosenblum; Sarah Ryan; S. Diane Rynerson;
Elizabeth Solomon, Honorary Director;
Richard B. Solomon; Caroline P. Stoel; Dr.
Roy Turnbaugh; Steven T. Wax and James
N. Westwood.

PAST PRESIDENTS

George H. Fraser, Immediate Past President;
Wayne Hilliard, Randall B. Kester, Katherine
H. O'Neil, Norman J. Wiener, and Don §.
Willner.

LIFETIME MEMBERS

Jeffrey M. Batchelor, Robert Belloni, Owen
Blank, Raymond Conboy (membership
given in memoriam), Paul T. Fortino,
George H. Fraser, Edwin A. Harnden, Wayne
Hilliard, Daniel O’Leary, Chester E. McCarty,
Jeffrey S. Mutnick, Owen M. Panner, Frank
Pozzi, Arlene Schnitzer, John Schwabe,
Norman Sepenuk, Gayle L. Troutwine, Will-
jam White, and Donald Wilson.
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